
Raising standards in the tax advice market: professional indemnity insurance and defining tax 

advice 

 

BIFA, is a trade body represents approximately 1500 freight forwarders, which includes all the top 

10.  However, only approximately 400 members list customs as a specialisation.  After EU Exit, we 

have seen a modest increase in the number of new Members, who only provide customs clearance 

services.  However, most provide this service alongside their traditional forwarding and other 

logistics related services.  In the UK customs clearance activities have in the main evolved as a value 

added service to the main freight forwarding service.   

 

Having read the consultation document , it is important to give a careful and considered response to 

the matters under consideration.  The lack of a definition of “Tax Advice” and a “Tax Adviser”, makes 

answering this consultation difficult, because the parameters to work within are unclear.   

 

The additional significant problem is the lack of clarity regarding the level and extent of the cover 

that the PII policy is meant to provide.  We feel that this needs to be fully defined so that discussions 

can be held with insurers, to establish the likely costs involved and thus the burden on industry. 

 

 

Definitions  

 

In the light of the preceding comment in order to give this response some structure we have 

endeavoured to provide a definition of the role of a tax adviser 

 

A tax adviser is a financial expert with advanced training and knowledge of tax accounting and tax 

law. The services of a tax adviser are usually retained in order to minimize taxes payable while 

remaining compliant with the law in complicated financial situations. Tax advisers can include 

suitably qualified accountants, solicitors and people working in companies regulated by the FSA.  It 

includes both individuals and business entities. 

• A tax adviser is a financial professional who provides advice on strategies to minimize taxes 

owed while staying within the scope of the law and regulation. 

• Tax advisers may be trained as accountants, solicitors, or financial advisors, or may work as a 

team consisting of two or more types of professionals. 

• Regardless of training, tax advisers are well-versed and up-to-date in matters of tax law and 

both HMRC and the devolved nations 

 

In the light of the above we would argue that a ‘tax advice” is the performance of certain tax related 

functions and or the provision of advice, in connection with the tax affairs of other companies or  

persons.  From looking at various websites in practical terms this could range from filling in a tax 

return to guidance on complex issues.   

 

 

 

 



Key difference  

 

Interestingly enough little reference is made to “compliance” in the consultation documents and 

BIFA believes that this is one of the main factors that differentiates a customs agent from a tax 

adviser.  Customs law relating to international trade places greater emphasis on compliance than 

domestic law does.  When preparing customs declarations, the emphasis is on ensuring that the 

goods are allocated the correct tariff heading, customs procedure code and  that the correct tax(es) 

paid to HMRC. 

 

In other words, at the frontier, much greater importance is placed on meeting regulatory 

requirements than minimising the clients tax bill.  Official guidance details the significant levels of 

due diligence that customs agents are required to undertake to ensure that their clients are 

compliant with customs regulations.   

 

It is felt that when providing customs clearance services that our Members  should be outside the 

scope of this proposal.  From practical experience we know of many conversations when guidance 

may be given without charge on an informal basis.  A fairly typical scenario is an importer importing 

for the first time goods that will be repaired in the UK.  The customs agent will in all probability 

based on experience suggest that consideration is given to using inward processing as detailed in 

Public Notice 3001.  It is not felt that such informal guidance constitutes tax advice.   

 

Also has to remembered that forwarders often take out customs authorisations in their own name 

to facilitate the effective movement and storage of cargos.  The two regimes that spring to mind are 

Transit and Temporary Storage, the former allows cargo to be moved across frontiers without the 

need to for customs at the frontier.  The second allows goods to be safely stored until such time as 

they can be customs cleared.  We do not feel that making such authorisations available to customers 

constitute tax advice. In many cases these procedures are used as a matter of course to facilitate the 

best methods of moving and storing cargo. 

 

 

The Law 

 

Customs law relating to international trade does not refer to “Tax Adviser” nor “Tax Advice”   Having 

checked the Union Customs Code and the Taxation (Cross Border Trade) Act of 2018, the terms used 

are “Representative” or “Agent”.  These suggest a more passive role for the customs agent than you 

would expect from an “Adviser”.  Agents can guide but in the final analysis it is their client who 

makes the customs related decisions giving instruction to the customs agent relative to customs 

activities.   

 

This argument is supported by the Taxation (Cross Border Trade) Act of 2018, Section 21 (i) which 

states :- 

 

“A person (“the principal”) may appoint any other person (a “Customs Agent”) to act on the 

principal’s behalf for the purposes of this Part, and a) The agent may make Customs declarations in 

the name of the principal (and in that case the agent acts as a “direct agent”) or b) The agent may 



make Customs declarations in the agent’s own name (and in this case the agent acts as an “indirect 

agent”) “ 

 

Within this section of the Act there is considerable emphasis on “the appointment of a person as a 

Customs agent”. At this point we have to emphasise the word “appointment” from HMRC’s 

viewpoint this will involve a positive appointment to fulfil this role. 

 

Section 21 (3) clearly states “The effect of an appointment of a person as a Customs agent is that 

anything done under, or otherwise for the purposes of, this Part by, or in relation to, the agent is 

regarded as done under, or otherwise for the purposes of, this Part by, or in relation to, the principal 

(and not by the agent)”.  

 

As direct agent the customs agent is acting in the name of and behalf of “the principal”. Section 21 

(4) and (5) refers to the liabilities of the Customs agents as an indirect agent highlighting that they 

are jointly and severally liable for the payment of import duty. 

 

There are other documents which emphasise that it is the importers responsibility to ensure that 

customs declarations are correct.  In guidance to the UK Online Tariff in the sections covering 

“Wrong codes and penalties “ it is stated “Its your (the traders) responsibility to get your tariff code 

and licences right, even if you use and agent”  

 

Which brings us on to our last point the customs agent is much more dependent on information 

provided to them by importers and exporters than a tax adviser would be.  The forwarder is 

provided all the documents on which to base customs declarations on a transactional basis.  In 

general terms the customs agent has to rely upon the information provided to them as being 

accurate. 

 

 

The Contract 

 

BIFA Standard Trading Conditions (STC) which are used by all BIFA Members define the contractual 

terms between BIFA Members and their clients.  When properly incorporated Clause 7 of the STC 

clearly empowers the Member to act as a “Direct Customs Agent.” As previously described the client 

is thus the declarant and is fully responsible in law for the customs declaration.   

 

From BIFA’s standpoint any customs guidance is usually provided on an informal basis.  From 

practical experience for many years general forwarding and customs related assistance provided to 

clients as been regarded as part of the overall service package.  It is not customary to charge for this 

part of the service and there is no formal contract for its provision.  However, Clause 23 of BIFAs STC 

does require the Member to “perform its duties with a reasonable degree of care, diligence, skill and 

judgment”. 

 

It is important to advise that the above scenario usually relates to the clearance of individual 

shipments at the frontier, which we believe falls outside the scope of a reasonable definition of 

“Adviser” of “Advice”.   



 

The other question is what would be the impact of enforcing stricter regulation and the statutory 

requirement to provide PII?  If this becomes a requirement BIFA Members have indicated that they 

will:- 

 

• Refuse to provide any such informal guidance and/or 

• Will only do so against a written request 

• A charge will be made for providing any guidance  

• Separate their business between forwarding and customs arms 

 

The above points raise the question why do readers rely so heavily on freight forwarders for 

information? obviously one factor is that it is free, but there are others.  One main issue is that 

Government has increasingly withdrawn from providing telephone Helpdesk support which is often 

required to assist in customs related matters.  This means that traders are looking to our Members 

to provide this information.  The inevitable consequence of reducing this ability to obtain would be 

that traders would look in all probability to HMRC to provide it.  

 

However, BIFA is aware that some Members do offer consultancy services which relate to how 

clients can run their import/export tax affairs more effectively .  This has become more prevalent 

since EU Exit, with Members being asked questions regarding the Delayed Declaration process, CFSP, 

Customs Warehousing and Postponed VAT accounting.  In certain cases, we understand that 

guidance moves from the point of describing the correct processes and relative advantages of each 

regime to either providing options or making specific recommendations.  In this scenario the party 

being asked the question and providing the answer is in all probability providing “Advice” and 

becomes an “Adviser”.  

 

An additional point to consider is how the request for information is received and answered and 

what terms are agreed between the two parties for its provision.  In many other financial services, 

the request would have to be made in and answered in writing, with contractual terms engaged and 

a fee charged. 

 

 

The Freight Forwarding/Customs Agency Market 

 

It is relevant to highlight that the above market is very diverse, particularly with regard to the 

customer base.  Clients can range in size from large multinationals down to private individuals, the 

latter mainly due to their purchasing goods via on-line platforms.  In the latter scenario, changes in 

VAT regulation for low value goods have made the platform provider responsible for VAT,  

effectively removing the customs agent from having any interaction with the private individual. 

 

With regards to the relationship between the customs agent and a commercial entity, the law 

already clearly defines their relative responsibilities.  The relationship in the commercial sense is one 

of equals, with clear safeguards for the importer/exporter.  To give one example, when acting as a 

direct customs agent, if the forwarder preparing and submitting the declaration fails to follow their 



clients’ instructions then they are not able to rely on their empowerment as a “Direct Customs 

Agent” and become jointly and severally liable for any debt to HMRC 

 

 

The Professional Indemnity Insurance Market 

 

Amongst our Associate Members we have several insurance brokers and at a meeting held on the 8th 

April 2020, we discussed the impact of requiring customs agents to take out PII cover.  The feedback 

was that this is a market where premium costs were increasing rapidly mainly because of an 

increasing willingness to commence litigation.   

 

Insurers were evaluating their risks, and many had decided to withdraw from the market for such 

cover, increase their premiums and/or exclude certain sectors.  Because of the nature of the freight 

forwarding sector, many insurers were declining to provide PII cover to the sector 

 

 

Additional considerations 

 

Historically HMRC have not been willing to regulate the customs intermediary market, because the 

Department does not want to be seen to restrict access to the market.  However, this consultation 

and other pronouncements indicate that this may be about to change.  This consultation about 

raising standards only considers one option, but in many cases BIFA believes if only because of 

current Customs Law, the customs intermediaries functions fall do not constitute “advice”. 

 

Consideration should be given to other options to drive up standards; one option would be to link 

the ability to make customs declarations and retain current clearance timeframes etc  to the 

customs agent demonstrating a commitment to training and developing their staff.  Also, 

consideration must be given to any benefits that could be given to those companies who have 

achieved AEO accreditation, who are already under the obligation to apply additional due diligence 

checks 

 

Another important and unanswered question is if there is a requirement to take out PII insurance 

how will compliance be monitored?  Will there be a requirement to lodge a copy of the policy with 

HMRC at time of renewal?  and would this be linked to the agent’s badge permitting them to submit 

customs declarations?  Also, what be the penalties for non-compliance?  

 

 

Concluding comments 

 

BIFA believes that current customs law would exclude customs intermediaries from the requirement 

to provide PII insurance.  When acting as a Direct Customs Agent they have been empowered to act 

in the name and on behalf of the declarant, subject to the agent following their customers 

instructions. 

 



Also, it has to be remembered that the party completing and submitting a customs declaration to 

HMRC is making a legal statement and that non-compliance can result in civil penalties being 

imposed against both companies and individual employees by HMRC. 

 

When a customs intermediary prepares and submits declarations or provides a client with informal 

guidance about customs procedures etc these activities these do not constitute “Advice”,  nor is the 

intermediary acting as an “Adviser”. Therefore, it would be inappropriate to require the provision of 

PII insurance in these circumstances, the law when correctly applied is sufficient encouragement to 

ensure compliance. 

 

HMRC are reminded of our initial comments regarding the lack of clarity surrounding the extent of 

cover that any PII policy is to provide and the definitions of “Advice” and “Adviser”. These omissions 

make answering this consultation difficult.  

 

We would welcome the opportunity to further discuss this matter with yourselves at a mutually 

convenient time 


